
 IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE ::::::::: DHUBRI

 Present :- Shri Biprajit Roy, AJS
       Addl. Sessions Judge

      Dhubri.                           

CRIMINAL REVISION NO.10 OF 2020
       Revisionist :-1. Hosen Ali

    2. Manik Ali
     3. Johirul Islam

    4. Sohor Ali
    5. Majom Ali
    6. Kashem Ali
    7. Hatem Ali

            Vs
                                 Respondent :-1. ASI Jadab Bharali

      2. The State of Assam 
          Represented by Ld.Addl.P.P.

For the Revisionist:-Shri Islam Uddin Ahmed
Learned Advocate.

For the Respondent:-Shri S.C. Roy
           Learned Addl.P.P.

Date of Hearing :-  30.07.2020.

Date of Judgment:-04.08.2020.

J U D G M E N T

(1)   This is an application U/s.397 Cr.P.C filed by the revision petitioners 

Hosen  Ali,  Manik  Ali,  Johirul  Islam,  Sohor  Ali,  Majom Ali,  Kashem Ali  & 

Hatem Ali  challenging the order dated 16.7.20 passed by the learned Chief 

Judicial Magistrate, Dhubri in Dhubri P.S. Case No.830.20 (corresponding to 

GR  No.2723/2020)  u/s.379  I.P.C  read  with  section  114  of  Customs  Act 

rejecting the zimma petition dated 3.7.20 filed by the revision petitioners 

seeking zimma of 28 numbers of buffaloes and 8 numbers of cows which 

were seized by the I.O.  

(2)    The learned Addl.P.P appeared on behalf of the O.P. No.1 & 2. The LCR 

was called and upon receipt of the LCR, I have heard learned counsel of 

both sides.
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(3)     The brief facts of the case is that ASI Jadab Bharali of Bazar T.O.P, 

P.S.  & District  Dhubri  lodged an  FIR stating that on the  basis  of  secret 

information  dated  29.6.20  at  11-00  P.M.,  he  along  with  other  police 

personnel made a search operation on 30.6.20 at about 4-00 A.M inside the 

Bailerchar Kashia forest and recovered 28 numbers of buffalo calves and 8 

numbers  of  cows  (small  local  breed)  inside  forest  in  an  abandoned 

condition.  Police searched for the owners of the  cattles  but did  not find 

anybody in an around the said area and seized the said animals and kept 

them in a Govt. Pound. 

(4)       From perusal of the case record, it appears that the seizure list 

along with photographs were shown to the learned C.J.M., Dhubri on 3.7.20. 

Thereafter, on the same date that is on 3.7.20, the petitioners named above 

filed petition u/s.451/457 Cr.P.C seeking zimma of the siezed  28 numbers of 

buffaloes.

(5)     After hearing the petitioners, the learned C.J.M., Dhubri called for a 

report from the I.O on the following points :

 “(1) Whether proper food and medication are provided to the seized 

cattle at the government pound or not ?

  (2) Whether the seized cattle are kept under open sky or are kept 

under shed ?

 (3) Whether the pound owner of government pound charges Rs.200/- 

per day per cattle from the petitioners ?

  (4) Whether there is any risk of death of the seized cattle in view of 

the ongoing flood or in view of any issue in the government pound ?

  (5) Verify the actual owner of the seized cattle. 

  (6) Whether the seized cattle are required for further investigation or 

not ?”

      Thereafter,  on  16.7.20  upon  receipt  of  the  report  from  the  I.O 

concerned, the learned C.J.M passed the impugned order. From the order 
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dated 16.7.20, it appears that the learned C.J.M has recorded the findings of 

the I.O as follows:

             “(i) The pound owner and animal owners are providing proper food 

and medication to the seized cattle.

      (ii) At the time of seizure, the animals were kept under the shed 

at the pound but due to ongoing flood the pound shed is under water. So, 

the pound owner has shifted the seized animals to the high land and has 

given cover of tarpaulin over the cattle.

    (iii) The pound owner and animal owners are discussing to settle 

the charges of the pound.

    (iv)  On 07.07.20,  persons  namely  Hosen Ali,  Manik  Ali,  Jahirul 

Islam, Sohor Ali, Majom Ali, Kashem Ali and Hatem Ali  appeared at Bazar 

T.O.P and produced some challans which were thoroughly examined and 

found the same to be correct. The I.O has found that the above named 

persons are the actual owners of the seized cattle.

     (v)  The  seized  animals  are  no  more  required  for  further 

investigation of the case.

        (vi) There is no village Headman (Sarkari Gaon Bura) of the 

nearby area of government pound.”

(6)      Thereafter, the learned C.J.M rejected the zimma petition on the 

following ground which is quoted below :

     “ The main allegations of the petitioners were that the seized cattle 

are not properly taken care of at the government pound and there is risk of 

death of the seized cattle in view of the ongoing flood. Entire Assam State is 

facing the problem of flood which has affected every sort of life including 

human beings and animals. The overall report of the I.O does not reflect 

any  lack  of  proper  care  and  risk  of  death  of  the  seized  cattle  at  the 

government pound as alleged by the petitioners.

            The F.I.R. is filed by A.S.I. Jadab Bharali of Bazar T.O.P., P.S. & Dist.- 
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Dhubri, which shows that the Police got information on 29.06.2020, at about 

11:00 P.M. that some Buffaloes were kept inside the Bailerchar Kasiya forest 

for  illegal  smuggling of  the  same and after  getting  the  information,  the 

Police  seacrhed  that  area  on 30.06.2020,  at  about  04:00  A.M.,  total  28 

numbers of Buffalo Calves and 8 numbers of Cow (small local breed) were 

found inside the Kasiya forest in abandoned condition. The Police searched 

about the owners of the Cattle and as no information about the owners of 

the seized Cattle could be obtained, the Police seized the Cattle and were 

kept at Government pound.

            The recovery of 36 numbers of Bufaloes and Cow which are not wild 

animals inside the forest  in  abandoned condition indicate that  they were 

kept there for some illegal purpose. The petitioners claimed that they are the 

owners  of  the  seized  Cattle  which  they  have  purchased  through  valid 

Challans. Nobody after purchasing the Cattle keeps the same in the forest in 

abandoned condition. The manner of recovery of the Cattle from the forest 

compels this Court to believe that the owners have been careless towards 

the safety  of the Cattle.  This  Court  finds that the  petitioners  have been 

negligent  in  taking care of the Cattle  and also  considers  that the giving 

custody of  the  same to the  petitioners  will  be  against  the safety of  the 

Cattle. Hence, custody prayer is rejected.”

           Section 397 Cr.P.C says that the High Court or the Sessions Judge 

may call for and examine the record of any proceeding before any inferior 

criminal  court  situate  in  his  or  its  local  jurisdiction  for  the  purpose  of 

satisfying itself or himself as to the correctness, legality and propriety of any 

finding, sentence or order, recorded or passed, and as to the regularity of 

any proceeding of such inferior court and may, while calling for such record, 

direct  that  the execution of any  sentence or  order be suspended,  if  the 

accused is in confinement that he be released on bail or on his own bond 

pending the examination of the record.
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           Section 451 of Cr.P.C says—when any property is produced before 

any Criminal Court  during any inquiry or trial,  the Court  may make such 

order as it thinks fit for the proper custody of such property pending the 

conclusion of the inquiry or trial, and, if the property is subject to speedy 

and natural decay, or if it is otherwise expedient so to do, the Court may, 

after recording such evidence as it thinks necessary, order it to be sold or 

otherwise disposed of.

   Section 457(1)(2) Cr.P.C provides as follows:

          Section 457 –(1) Whenever  the seizure  of property by any police 

officer is reported  to a Magistrate under the provisions of this Code, and 

such property is not produced before  a Criminal Code during  an inquiry or 

trial, the Magistrate may make such order  as he thinks fit respecting the 

disposal of such  property or the delivery of such property to the person 

entitled to the possession thereof,or if such person cannot be ascertained 

respecting the custody and production of such property.

            (2) If the person so entitled is known, the Magistrate may order the 

property to be delivered to him on such conditions (if any) as the Magistrate 

thinks fit and if such person is unknown, the Magistrate may detain it and 

shall,  in such case, issue a procclamation specifying the articles of which 

such property consists,  and requiring any person who may have a claim 

thereto, to appear before him and establish his claim within six months from 

the date of such proclamation.

(7)  From the above provisions of law as discussed above, it is clear that it 

is the duty of the Revisional Court to examine the correctness, legality and 

propriety  of  any  order  passed  by  the  inferior  Criminal  Courts  within  its 

jurisdiction. As per section 397(2) Cr.P.C, the order must be a final order and 

not an interlocutory one. An interlocutory order merely decides some points 

or  matter  essential  to the progress of the suit  or colateral  to the issues 

sought but is not final decision or judgment on the matter in issue. From 

perusal of 
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the impugned order dated 16.7.20 passed by the learned C.J.M., Dhubri, it 

appears that the learned C.J.M., Dhubri after holding the petitioners to be 

negligent  in  maintaining the  cows/buffaloes rejected their  zimma petition 

inspite of the fact that the I.O after due inquiry submitted report before the 

learned C.J.M., Dhubri wherein it was clearly stated that the petitioners are 

the actual owners of the seized cattles on the basis of challans which were 

produced by them from cow market. The I.O in his report clearly stated that 

the seized animals were no more required for further investigation. From the 

report itself, it is clear that the owners are required to pay charges to the 

pound for keeping the seized animals. From perusal of the impugned order, 

it transpires that the learned lower court rejected the zimma petition on the 

ground that the manner of recovery of the seized animals was suspicious 

and  the  actual  owners  were  careless  towards  the  safety  of  the  seized 

animals. From the materials available on record, it appears that no one has 

lodged any FIR alleging theft of the said animals.  The learned lower court 

also held that after purchasing the cows those were kept in a forest in an 

abandoned condition creating doubt in the mind of the court that the seized 

animals were kept there for some illegal purpose. The record  makes it clear 

that till the filing of the FIR and the date of submission of the report by the 

I.O and even till the date of passing the order dated 16.7.20, no FIR was 

lodged by any person alleging theft of the said cattles. On the other hand, 

on the basis of the report submitted by the I.O, the learned lower court also 

accepted that the petitioners are actual owners of the seized animals.  So, 

the order passed by the learned lower  court has finally decided that the 

petitioners  who are  actual  owners  of  the  cattles  are  not  entitled to  get 

zimma of their purchased cattles. This has finally decided the right of the 

petitioners depriving them from their cattles. So the order is a final one.

   So far as the correctness of the order is concerned, it is abundantly 

clear that the learned lower court failed to apply its mind to the real 
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situation of the matter. The report submitted by the I.O is clear enough to 

arrive  at  a  conclusion  that  the  petitioners  are  the  owners  of  the  seized 

cattles and those are not required for further investigation. The learned trial 

court also accepted the finding of the I.O. The seized animals require proper 

care and the owners are the best persons to decide what to do and how to 

maintain  their  cattles.  It  is  not  the  duty  of  the  court  or  the  I.O  or  the 

government  pound to  decide  the  same.  Govt.  Pound  is  not  a  place  for 

keeping cows permanently. As the oweners approached the court and the 

I.O also submitted report stating that the petitioners are the owners and the 

seized animals are not required for further investigation, it was not correct to 

reject the zimma petition.  The materials available on record are sufficient to 

give interim zimma of the seized animals to the actual owners pending trial 

with  conditions.   Merely  by  saying  that  the  owners  were  negligent  in 

maintaining the  cattle  is  not  sufficient  to  deprive  them of  their  valuable 

property. So far as the manner of recovery of the cattle inside the forest is 

concerned, as discussed already, there is no FIR alleging theft of the same.

    Hence, the impugned order dated 16.07.2020 deserves to be set 

aside and the same is accordingly set aside.

   The learned trial court is directed to give interim zimma of the seized 

cattle to the owners with conditions to be imposed by the learned trial court.

    The Revision Petition is accordingly allowed and disposed of.        

  Send back the LCR along with a copy of this judgment and order.

          Given under my hand and seal of this court on this 4th August, 2020 

at Dhubri.

Dictated & Corrected by me
             Addl.Sessions Judge

  Dhubri
Addl.Sessions Judge, Dhubri. 

  


